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NOTES 203 

It will be noticed that the Federal Trade Commission is 
empowered to prevent "unfair competition." '^ And it is upon the 
theory that the price maintenance plan of the Beech-Nut Packing 
Co. constituted "unfair competition," that it was held illegal in the 
principal case. The minority of the court denied that there was 
any question of competition at all involved.^" The majority of the 
court held, however, in substance that fair competition meant unre- 
stricted competition and therefore any hindrance of such competition 
was "unfair competition" within the meaning of the Act. 

As a result of the Beech-Nut Packing Co. case ^^ it would seem 
that the Supreme Court would hold all forms of contracts, agree- 
ments or arrangements, having for their object the regulation and 
maintenance of uniform resale prices illegal and unenforceable. 

P. A. M. 

Intoxicating Liquor as a Subject of Larceny Under the 
Volstead Act. — It must be admitted that "prohibition" has not 
met with the unanimous approval of the people of the United States, 
but that, on the other hand, there is a certain element of lawlessness 
present, as evidenced by numerous newspaper accounts of daring 
raids and housebreakings for the purpose of illegally carrying away 
intoxicating liquors. It is much to be desired that the criminal 
liability for such offenses should be definitely fixed. 

It has been decided in a recent case ^ that intoxicating Uquor 
manufactured since January 20, 1921, for beverage purposes, is not 
the subject of larceny. The theory upon which the court seems to 
proceed is that under the Volstead Act ^ intoxicating liquors manu- 
factured in violation of law are not property ^ and, hence, are not 
to be protected as such. 

^ Note 3- s%pra. 

*'Mr. Justice Holmes delivered a dissenting opinion, concurred in by 
Mr. Justice McKenna and Mr. Justice Brandeis. Mr. Justice McReynolds de- 
livered a separate dissenting opinion. To quote from Mr. Justice Holmes' 
opinion. "The ground on which the respondent is held guilty is that its con- 
duct has a dangerous tendency, unduly to hinder competition or to create 
monopoly. It is enough to say that this I cannot understand. ... I can- 
not see how it is unfair competition to say to those to whom the respondent 
sells and to the world you can have my goods only on the terms that I pro- 
pose when the existence of any competition in dealing with them depends 
upon the respondent's [Packing Company's] will. I see no wrong in so do- 
ing, and if I did I should not think it a wrong within the possible scope of 
the word unfair. Many unfair devices have been exposed in suits under the 
Sherman Act, but to whom the respondent's conduct is unfair, I do not im- 
derstand." 

"Note 2, supra. 

* People V. Spencer, 201 Pac. 130 (Cal. 1921). 

^National Prohibition Act (41 Stat. 305). 

' Title II, Sec. 25, reads in part as follows : "It shall be unlawful to have 
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While it is not clear from the werding just what is the mean- 
ing of the provisions of the Volstead Act with respect to property 
rights, judicial interpretation * has cleared up this (fifficulty to some 
extent so that it may now safely be said that "the mere possession 
of liquor in and of itself does not constitute a crime, and it can 
only be seized when it is held in defiance of the provisions of the 
Volstead Act. . . ."' 

If this be the true interpretation of Section 25 of the Volstead 
Act,' how was there any violation in the principal case?^ The 
information there concerned liquor which had been manufactured 
since January 20, 1921, for beverage purposes. This was, of course, 
a violation of the Volstead Act,* but it is only in section 25 * that 
there is reference to property rights, and that section says there shall 
be no property rights in "liquor . . . intended for use in vio- 
lating this title or which has been so used . . ."It nowhere 
appears in the principal case that the liquor, as then possessed, was 
intended for use in violation of law ; and it can hardly be said that, 
merely because manufacture for beverage purposes is illegal, this 
liquor "has been so used" within the meaning of section 25, for at 
the time of manufacture the liquor was not in existence. 

Whenever the ownership of liquor is questioned, the burden is 
on the possessor to prove that his possession is legal,^" but the 
learned judge who decided the instant case could hardly have gone 
upon the theory that this makes possession prima facie a possession 
with intent to violate the law, so as to bring the facts of the case 
within section 25, for it would be unique to put the burden of proof 
on one who is not a party to the case. 

The purpose of the Volstead Act is the prevention of the use 
of intoxicating liquor as a beverage, and all its provisions are to be 
liberally construed to this end.^^ Is it possible, then, that section 25 

or possess any liquor or property designed for the manufacture of liquor in- 
tended for use in violating this title or which has been so used, and no 
property right shall exist in any such liquor or property." 

'United States v. Turner, 266 Fed. 248, 252 (D. C 1920) ; Street v. Lin- 
coln Safe Deposit Co., 254 U. S. 88, 91 (1920). 

'In re Horschler, 116 Misc. Rep. 243, 248; 190 N. Y. S. 355, 358 (1921)- 

' See Note 3, supra. 

' See Note i, supra. 

' Title II, Sec. 3 : "No person shall on or after the date when the 
eighteenth amen(toent to the Constitution of the United States goes into 
effect, manufacture, sell, barter, transport, import, export, deliver, furnish 
or possess any intoxicating liquor except as authorized in this Act. . . ." 

• See Note 3, supra. 

" Title II, Sec. 33 : ". . . the burden of proof shall be upon the pos- 
sessor in an action concerning the same to prove that such liquor was law- 
fully acquired, possessed and used." 

" Title II, Sec. 3 : ". . . . and all the provisions of this Act shall be 
liberally construed to the end that the use of intoxicating liquor as a bever- 
age may be prevented." 
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was intended to mean that, as there should be no property rights in 
articles which have been used in the "manufacture of liquor intended 
for use in violating this title," therefore the finished product, the 
liquor itself, being only the combination of articles of property 
which have been used in the manufacture, comes equally within the 
meaning of the provision and cannot be the subject of property 
rights? The information specifically sets out that the liquor was 
manufactured for beverage purposes, which is in violation of the 
Volstead Act,'^ so, if this construction of section 25 is upheld, there 
is no doubt but that the court in the principal case was dealing with 
"property" "which has been so used" in "the manufacture of liquor 
intended for use in violating this title." 

This would bring the case squarely within the wording of sec- 
tion 25, but it is hard to justify such an interpretation, for the very 
wording of the section indicates that "liquor" and "property de- 
signed for the manufacture of liquor" are two entirely separate and 
distinct things. Therefore, when certain articles are taken and 
manufactured into liquor, the finished product, within the meaning 
of the Volstead Act, is not property which has been used in the 
manufacture of liquor, but simply "liquor." Property rights still 
exist in this liquor so that it may be the subject of larceny, unless 
it is possessed with the intention of using it in violation of law, or 
until it has been so used. So where it appears only that the liquor 
in question was manufactured for beverage purposes^ — which is the 
only fact present in the principal case — ^then property rights are 
forfeited only as to those articles which remain after the liquor 
has been manufactured; i. e., the instruments used, as a still. The 
liquor itself, though contraband, is still the subject of larceny,^* for 
it is not within section 25. 

Furthermore, it is, to say the least, doubtful how the interpreta- 
tion of section 25 which has been suggested is possible under the 
opinion of the court in the principal case,^* and the decision is 

" See Note 8, supra. 

" See Note 16, infra. 

"People V. Spencer, 201 Pac. 130 (Cal. 1921). "It is obvious that therei 
cannot be under the law as it exists today in this country an ownership of in- 
toxicating liquors manufactured for beverage purposes since the enactment 
of the Volstead Act, and manifestly, if there cannot be an ownership of such 
liquors, they cannot be in legal contemplation property. It necessarily fol- 
lows that the charge of larceny cannot be predicated of the act of taking 
intoxicating liquors by one from the possession of another." (Per Hart, J., in 
the above case.) The learned judge cited as authority the case of People v. 
Caridis, 29 Cal. App. 166, 154 Pac. 1061 (1915), which decided that a lottery 
ticket, being only evidence of an obligation which existed in defiance of law, 
had no validity in the eye of the law and so could not be the subject of grand 
larceny. Granting that larceny cannot be committed of an article which has 
neither intrinsic nor artificial value; State v. Bryant, 4 N. C. 249 (1815); it 
does not follow that an article has no intrinsic value merely because de- 
prived by law of its market value. The actual value remains and the article 



2o6 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

further questioned by the fact that, under this very seime Volstead 
Act, it has been held that intoxicating liquor may be the subject of 
larceny without proof that the owner had a government permit to 
possess it." Reference, however, was not made to section 25. 

It is well settled that articles may be the subject of larceny, 
notwithstanding they are illegal or contraband ^* so that no court 
would aid the guilty owner in recovering his illegal articles.^^ To 
hold otherwise would be to run the hazard of encouraging larceny.^* 

No case, however, with the exception of People v. Wilson,^* 
has been decided under a statute similar to the provision contained 
in section 25 of the Volstead Act. Definitions of larceny are in 
entire accord to the effect that the subject of larceny must be the 
"personal goods of another." ^^ Therefore, if the learned judge is 
correct in saying that, under section 25, there could be no property- 
rights in the liquor in question, the conclusion is inevitable that it 
was not the subject of larceny. 

While admitting the supremacy of the legislature in ordering 
the summary destruction of property of trifling value, when such 
action is necessary to effect the object of a valid law,^^ the depriva- 
tion of property rights in this particular instance is such a dangerous 
innovation, in view of the irreconcilable and admittedly unlawful 
attitude of a large number of citizens whose views are hostile to the 
purposes of the eighteenth amendment to the Constitution of the 
United States," that section :25, in so far as it relates to property 

may be the subject of larceny. This doctrine is recognized even in Cali- 
fornia, and in the very case cited by the learned judge the court expressly 
says : "Considered as a mere piece of paper the lottery ticket in question 
possessed perhaps some slight intrinsic value, which, however small, would 
have sufficed to make the wrongful taking of it petit larceny." It is a matter 
of common knowledge that since liquor has been deprived of its market 
value its intrinsic value has increased in a remarkable degree. 

"People V. Wilson, 298 111. 257, 131 N. E. 609 (1921). 

"August V. State 11 Ga. App. 798, 76 S. E. 164 (1912); State v. Sago, 
161 Iowa 71, 140 N. W. 802 (1913) ; State v. Donovan, 108 Wash. 276, 183 
Pac. 127 (1919) ; People v. Wilson, 298 111. 257, 131 N. E. 609 (1921). 

" Spalding v. Preston, 21 Vt. lo (1848) ; O'Connor v. Potter, 276 Fed. 32 
(D. C. 1921). 

" Commonwealth v. Coffee, 9 Gray 139 (Mass. 1857) ; Bales v. State, 3 
W. Va. 685 (1868). 

"298 111. 257, 131 Nl. E. 609 (1921). The law of Oklahoma deprives the 
unlawful possessor of property rights in intoxicating liquors only in a proceed- 
ing brought by the State to confiscate them. Arner v. State, 197 Pac. 710 
(Okla. 1921). 

"2 East P. C. chap. 16, par. 2; 4 Bl. Cora. 230. 

="Lawton v. Steele, 152 U. S. 133, 38 L. Ed. 385 (1893); 22 Op. Atty.- 
Gen. 71 (1898). 

^ Section i. "After one year from the ratification of jhis article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and all ter- 
ritory subject to the jurisdiction thereof for beverage purposes is hereby pro- 
Wbited." 
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rights, should be interpreted in the light of the maxim that "statutes 
in derogation of the common law must be strictly construed." 

The Volstead Act makes no provision for the destruction of 
any property seized by officers of the law, except under order of 
court.''' If, therefore, officers of the law may not deprive a person 
summarily of his property, it seems strange indeed that the same 
Act should sanction this very action when done by an individual for 
personal gain. 

Also it is hard to see' how the declaring of intoxicating liquors 
to be not the subject of larceny can have any tendency to prevent 
their use as a beverage, which is the declared purpose of the Vol- 
stead Act.'^* It is submitted that in any civilized and enlightened 
community quiet and peaceful possession should be protected,'''' 
certainly in so far as that can possibly be done without plainly 
violating the express will of the Legislature. Then would it not be a 
rational solution, greatly facilitating the administration of justice, if, 
on a charge of larceny, once the State has proved the various ele- 
ments of the charge, the burden of proof were put on the defendant 
to show that the liquor in question was intended for use in violation 
of the Volstead Act or had been so used? Certainly the presumption 
of innocence should extend to the person who has suffered from 
the unlawful act of the defendant. There is no hardship in this, for 
if the defendant can produce no evidence to sustain this burden of 
proof, then it becomes evident that he acted being fully aware of 
the fact that he might be committing larceny. 

" Section 26 : ". . . The court upon conviction of the person so ar- 
rested shall order the liquor destroyed. . . ." Section 27 provides that it 
may be delivered to government departments or sold to authorized purchas- 
ers, upon application of the United States attorney. 

"See Note 11, supra. 

" There is no doubt but that liquor "manufactured since January 20, 1921, 
for beverage purposes," as was charged in the information in the principal 
case, constitutes illegally acquired property. The following quotation is, there- 
fore, in point : "If, looking beyond the mere question of property, we pass to 
considerations of public policy, ... it is not easy to conceive anything, 
which would more seriously embarrass the public ministers of justice, and ob- 
struct its administration, than if it were held that any element of illegality 
in the acquisition of property rendered it incapable of being the subiect 
of larceny, and if, as a consequence, the necessity followed, in every case, to 
go into the inquiry how the party complaining acquired the property 

"As to the latter point, ... of the alternative moral and social 
evils, which is the greater,— to deprive property unlawfully acquired of all 
protection as such, and thus to discourage unlawful acquisition but encourage 
larceny; or to punish, and so discourage larceny, though at the possible risk 
of thus omitting so far forth to discourage unlawful acquisition? The bal- 
ance of public policy, if we thus attempt to estimate the relative weight of 
alternative evils, requires, it seems to us, that the larceny should be punished. 
Each violation of law is to be dealt with by itself. The felonious taking has 
its appropriate and specific punishment ; so also has the unlawful acquisition." 
Per Gushing, J., in Commonwealth v. Rourke, 10 Cush. 397 (Mass 1852) at 
page 401. 



2o8 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

The learned Judge in the principal case suggests that the district 
attorney might have named the property stolen as being the bottles 
or other vessels in which the liquor was contained. It is interesting 
to note that at common law a corpse could not be stolen,^" but that 
larceny could be committed in respect of the shroud,^' or of the 
coffin;^* and also that dogs were not the subject of larceny,^' 
although there seems to have been no objection to an indictment for 
stealing the collar of the dog. Are we in this day to be driven to a 
similar subterfuge? Such action would seem possible under the 
present wording of Section 25 of the Volstead Act. 

R. W. T. 

Impossibility of Performance as a Defense for Breach 
OF Contract in Pennsylvania. — In following the rule laid down 
in the famous case of Paradine v. Jane,^ many courts both in 
England and America arrived at some absurd results.^ The influ- 
ence of this decision is unquestionably evident in a few of the Penn- 
sylvania cases, but, on the whole, it has not been allowed to lead the 
courts to conclusions inconsonant with "the dictates of sound busi- 
ness and sound sense." 

In Pollard v. Schafer,^ the earliest case on the subject of im- 
possibility of performance before the Pennsylvania Supreme Court, 
A. had covenanted, inter alia, to deliver up certain premises, after 
a term, in good repair. In an action by the covenantee, A. set up 
the defense that the British Army had taken possession, committed 
the waste complained of, and had continued in possession after the 
end of the term. It was held that A. was not liable for the non- 
performance of the agreement. Chief Justice M'Kean assigned 
three reasons for his conclusion:* first, because a covenant to per- 
form despite an act of God or an enemy ought to be special and 

" Corven's Case, Trinity Term, 12 Co. Rep. 105, note C (Eng. 1612) ; 2 
Bl. Com. 429. 

"Hasmes's Case, Leicester Assizes, 12 Co. Rep. 113 (Eng. 1577). 

"2 East P. C. 652 (Eng.). 

*' Findlay v. Bear, 8 S. & R. 571 (Pa. 1822) ; State v. Lymus, 26 Ohio 400 
(1875). 

'Alleyn 26 (Eng. 1647). The rule contained therein has been stated to 
be, that where the law creates a duty or charge and the party is disabled to 
perform it without any default over, and hath no remedy over, there the law 
will excuse him ; but when the party by his own contract creates a duty or 
charge upon himself, he is bound to make it good, if he may, notwithstanding 
any accident by inevitable necessity, because he might have provided against 
it by his contract. However, that the question of impossibility of perform- 
ance was not involved in that case, see 1916 (F.) L. R. A. 15. 

'For a few of the outstanding ones, see 66 U. of Pa. Law Rev., 28 
(1917). 

'i Dallas 210 (Pa. 1787). 

*P. 215. 



